UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

United States of Anerica, 03 Cr. 717 (MO

- against - OPI NI ON

Martha Stewart and Peter Bacanovi c,

Def endant s.

Cedarbaum, J.

Def endant Martha Stewart has noved for a judgnent of
acquittal pursuant to Fed. RCrimP. 29. The notion is granted
with respect to Count Ni ne only.

This is one of those rare cases in which the standard of
proof makes a difference in the assessnent of the sufficiency of
t he evidence. The Government argues, in effect, that evidentiary
sufficiency is the sane in civil and crimnal securities fraud
cases. However, the lawis to the contrary. There was a tine
when the difference between the civil and crimnal standards of
proof, specifically “beyond a reasonabl e doubt,” was not a factor

in assessing the sufficiency of the evidence. See United States

v. Feinberg, 140 F.2d 592, 594 (2d G r. 1944). That view of the

|l aw was explicitly rejected by the Second Circuit in United

States v. Taylor, 464 F.2d 240, 242-43 (2d Gr. 1972). Witing

for the Court, Judge Friendly stated:
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It would seemat first blush -- and we think al so at
second -- that nore ‘facts in evidence' are needed for
the judge to allow [jurors] ‘of ordinary reason and
fairness’ to affirmthe question the proponent ‘is
bound to maintain’ when the proponent is required to
establish this not nerely by a preponderance of the
evi dence but, as all agree to be true in a crimnal
case, beyond a reasonable doubt. . . . W do not find a
satisfying explanation in the Feinberg opinion why the
j udge shoul d not place this higher burden on the
prosecution in crimnal proceedings before sending the
case to the jury.

Id. at 242 (citation omtted). Judge Friendly drew an explicit
connection to the Suprene Court’s then-recent determnation in In
Re Wnship, 397 U S. 358 (1970), that “the Due Process C ause
protects the accused agai nst conviction except upon proof beyond
a reasonabl e doubt of every fact necessary to constitute the

crime with which he is charged,” id. at 364. In Jackson v.

Virginia, 443 U.S. 307 (1979), the Suprene Court followed both
Taylor and Wnship in holding that “[a]fter Wnship the critical
inquiry on review of the sufficiency of the evidence to support a
crimnal conviction nmust be not sinply to determ ne whether the
jury was properly instructed, but to determ ne whether the record
evi dence coul d reasonably support a finding of guilt beyond a
reasonabl e doubt,” id. at 319.

In Taylor, Judge Friendly al so quoted Judge Prettyman’s
wi del y-cited formnmul ati on of the proper balancing of the duties of

the judge and the jury fromCurley v. United States, 160 F.2d 229

(D.C. Cr. 1947): “The true rule . . . is that a trial judge, in

passi ng upon a notion for directed verdict of acquittal, must
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determ ne whet her upon the evidence, giving full play to the
right of the jury to determne credibility, weigh the evidence,
and draw justifiable inferences of fact, a reasonable m nd m ght
fairly conclude guilt beyond a reasonable doubt.” 1d. at 233

(quoted in Taylor, 464 F.2d at 243).

That Judge Friendly’s reasoning in Tayl or has been applied
infrequently only indicates howrare is the case in which the
evi dence of an essential elenment of a charged crine is
“nonexi stent or so neager that no reasonable jury could find

guilt beyond a reasonable doubt.” United States v. Guadagna, 183

F.3d 122, 130 (2d Gr. 1999) (quoting United States v. Wite, 673

F.2d 299, 301 (10th G r. 1982))(internal quotation narks
omtted). Indeed, Judge Friendly noted that “while . . . there
wll be few cases where application of Judge Prettynman’s test
woul d produce a different result, we cannot say these are non-
existent.” Taylor, 464 F.2d at 243. This is such a case.

Count N ne of the Indictnment charges that defendant Stewart
made materially fal se statenents of fact regarding her sale of
| MCl one securities with the intention of defrauding and decei ving
i nvestors by slowi ng or stopping the erosion of the value of the
securities issued by her own conmpany, Martha Stewart Living
Ominedia (“MSLO'). In assessing the sufficiency of the evidence,
| have concl uded that no reasonable juror can find beyond a

reasonabl e doubt that the defendant |lied for the purpose of



I nfluencing the market for the securities of her conpany.
Anot her way of putting it would be that in order to find the
essential elenment of crimnal intent beyond a reasonabl e doubt, a

rational juror would have to specul ate.

Backgr ound

The crimnal charges against Stewart and Bacanovi c arose
from Stewart’ s Decenber 27, 2001 sale of 3,928 shares of stock in
| "Cl one Systens, Inc. (“InClone”). InClone is a biotechnol ogy
conpany whose then-chief executive officer, Samuel Waksal, was a
friend of Stewart’s and a client of Stewart’s stockbroker at
Merrill Lynch, defendant Bacanovic. On Decenber 28, 2001, the
day after Stewart sold her shares, |nClone announced that the
Food and Drug Adm nistration had rejected the conpany’s
application for approval of Erbitux, a cancer-fighting drug that
| mCl one had previously described as its |ead product.

The Indictnent alleges that on the norning of Decenber 27,
2001, defendant Bacanovic |earned that Waksal and several of his
famly menbers were selling or attenpting to sell their |InCl one
shares. Bacanovic allegedly instructed his assistant, Douglas
Faneuil, to inform Stewart of the Waksals’ trading activity, and
she sold her shares in response to that information.

According to the Indictnment, the defendants then |ied about

the real reason for Stewart’s sale in order to cover up what was
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possibly an illegal trade and to deflect attention from Stewart
in the ensuing investigations into suspicious InClone trading in
advance of the Erbitux announcenent. The defendants clai ned that
they had a standi ng agreenment that Stewart would sell her
position in InCone if the stock fell to $60 per share.

The Indi ctnent charges the defendants wi th conspiracy,
obstruction of an agency proceedi ng, and maki ng fal se statenents
to governnment officials. Bacanovic is also charged with perjury
and meki ng and using fal se docunents.

Count N ne of the Indictnment charges Stewart, the CEO of
MSLO with fraud in connection with the purchase and sale of MSLO
securities in violation of 15 U. S.C. 88 78b and 78ff. The count
I's based on three repetitive public statenents she nade in June
of 2002 after the media began reporting investigations of her
| MCl one trades by the Securities and Exchange Conmi ssion (“SEC'),
the United States Attorney’s Ofice, and a congressional
subcommittee. In the critical statenents, Stewart described the
agreenent to sell InClone at a predeterm ned price, stated that

her trade was proper and deni ed tradi ng on nonpublic information.

Di scussi on

The Suprene Court has held that “scienter,” or intent, in
the civil securities fraud context, indicates a “nental state

enbracing intent to deceive, manipulate, or defraud,” and is a
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required el enent of any claimof securities fraud. Ernst & Ernst

v. Hochfelder, 425 U. S. 185, 193 (1976). |In a crimnal

prosecution, the Governnment nust also prove that the defendant
acted “willfully,” that is, with a realization that she was

acting wongfully. See United States v. Dixon, 536 F.2d 1388,

1395 (2d Cir. 1976). The CGovernnent contends that the intent
requirenent is no different in crimnal prosecutions under the
securities laws than in civil litigation. The Government is
certainly correct that securities | aw precedent devel oped in
civil litigation has been freely applied in the crimnal context.

See, e.qg., United States v. Newran, 664 F.2d 12, 16 (2d G

1981). But the issue here is not whether crimnal cases require
a different definition of intent. Cvil cases, because of their
procedural posture, may not be particularly hel pful in assessing
a Rule 29 notion predicated on the lack of requisite intent. Few
civil securities fraud opinions reach the question of sufficiency
of the evidence — the question nore frequently is whether the
conplaint states a clai mupon which relief can be granted, or

whet her the existence of a material fact justifies denial of a

nmotion for summary judgnent. See, e.qg., AUSA Life Ins. Co. v.

Ernst & Young, 206 F.3d 202 (2d G r. 2000) (appeal fromthe

dism ssal of a civil conplaint). The issue at hand is not which
definition of intent to apply, but whether, taking into account

t he hei ghtened standard of proof in crimnal cases, there is



sufficient evidence of Stewart’s intent to deceive investors to
present the matter to the jury.

Taken in the light nost favorable to the Governnent, the
evi dence presented at trial permts the jury to find the
following facts relevant to the securities fraud charge.?

Gregory Blatt, MSLO s forner general counsel, testified that
Stewart held approximately sixty percent of the shares of conmon
stock in MSLO and over ninety percent of the voting shares. The
jury could reasonably infer fromthis evidence that Stewart had a
significant financial stake in MSLO

O her evidence indicated that Stewart, |ike nost if not al
CEGs of public conpani es, kept abreast of the market price of
MSLO securities and was aware that certain activities could send
a negative nessage to the market. Ann Arnstrong, Stewart’s
personal assistant at MSLO, testified that James Foll o, the Chief
Financial Oficer, e-nmailed Stewart a stock report at the end of
each business day. These reports included information on all of
the stocks she owned, including MSLO. Gegory Blatt testified
that MSLO had an unwitten policy that discouraged senior
executives fromselling nore than twenty percent of their
hol dings in the conpany within a twel ve-nonth period. The policy

responded to a belief, held by Stewart and others, that the

' This summary does not include all of the evidence

presented at trial to prove Count Nine. For the purposes of this
notion, the falsity of Stewart’s public statenents is assuned.
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mar ket m ght perceive significant insider sales as a signal of

| ack of confidence in the conpany, and that such a signal m ght
drive down the share price. Blatt testified about a specific
conversation that occurred after a fornmer senior executive sold
all of her MSLO stock as soon as it vested. During that
conversation, Stewart and others stated that the sale sent a
negative signal to the market because the conpany was newy
public and the sale canme too quickly after the initial public
offering (“IPO). David Topper, a nmanagi ng director at Morgan
Stanl ey who assisted MSLOin its IPO, testified that Stewart
spoke to himof her background as a stockbroker and her
famliarity with the securities narkets. A reasonable jury could
infer fromthis evidence that Stewart was aware of the market
price of her conpany’s stock and of matters that could affect the
price of that stock.

The Governnent introduced into evidence MSLO s prospectus,
witten and dissenm nated at the time of the PO in 1999, which
detailed the inportance of Stewart to the company’s revenues and
the value of its brands. Under the heading “Ri sk Factors,” the
prospectus notes:

The | oss of the services of Martha Stewart or other key

enpl oyees would nmaterially adversely affect our

revenues, results of operations and prospects.

We are highly dependent upon our founder, Chairmn and

Chi ef Executive O ficer, Martha Stewart. Martha

Stewart’'s talents, efforts, personality and | eadership
have been, and continue to be, critical to our success.
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The dim nution or |oss of the services of Mrtha
Stewart, and any negative market or industry perception
arising fromthat dimnution or |oss, would have a
mat eri al adverse effect on our business.

The prospectus also states that:

Qur success depends on our brands and their value. Qur
busi ness woul d be adversely affected if:

Martha Stewart’s public inmage or reputation were to be
t ar ni shed.

Martha Stewart as well as her nane, her image and the

trademar ks and other intellectual property rights

relating to these, are integral to our marketing

efforts and formthe core of our brand nane. Qur

continued success and the val ue of our brand nane

t herefore depends, to a |large degree, on the reputation

of Martha Stewart.

A reasonable jury could infer fromthis evidence that Stewart was
aware of the inportance of her reputation to the continued health
of MSLO.

The Governnent presented evidence, through the testinony of
Peter J. Melley, an investigator with the Crimnal Prosecution
Assi stance Group of the National Association of Securities
Deal ers, that the share price of MSLO stock began to fall on June
7, 2002, the day that the investigations of Stewart’s |nCl one
trade were first reported publicly, and continued falling
t hroughout June of 2002. On June 13 and June 19 the share price
experienced brief resurgences, only to continue to fall. The
price of MSLO stock, which had closed at $19.01 on June 6, closed

at $12.55 on June 24. The CGovernnent al so presented evi dence

that throughout this period news coverage of Stewart’s |nCl one
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trade and the related investigations was w despread and i ntense.
Wth respect to Stewart’s state of mnd, a reasonable jury could
infer, based on the falling stock price and the ubiquitous news
reports, that Stewart believed that the price of MSLO was falling
in response to the negative publicity about the investigations.

The Governnent presented no evidence that Stewart expressed
concerns to anyone about the response of MSLO stock to that
negative publicity. Gegory Blatt did testify that he was
concerned about the questions that advertisers, potential and
actual MSLO business partners, and consuners of MSLO products
were raising about the news of the investigations. Blatt agreed
that a nmedia conpany’s advertising revenues affect the market
price of its stock, but it was clear that his primary concern
during the relevant tinme period was the nore i medi ate, day-to-
day pressures of anxious advertisers and partners. The jury
could infer fromhis testinony only that sone MSLO executives had
concerns about the effect of the negative publicity on the
conpany’s business that were not imediately tied to the falling
stock price.

The Governnent al so introduced evidence of the timng,
context, and substance of the three allegedly false public

statenments. The first statenent appeared in The Wall Street

Jour nal on June 7, 2002. Included in an article entitled “Mart ha

Stewart Sold InClone Stock,” is the follow ng paragraph:
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According to her attorney, John Savarese, Ms. Stewart’s
sal e, involving about 3,000 shares of InCl one, occurred
on Decenber 26 or 27. The sale was executed, he said,
because Ms. Stewart had a predeterm ned price at which
she planned to sell the stock. That determ nation,
made nore than a nonth before that trade, was to sel

if the stock ever went bel ow $60, he said. At the
tinme, the stock was trading at about $60.

The second statenent appeared in a press rel ease issued
after the close of business on June 12, 2002. Attributed to
Stewart, the release read as foll ows:

In response to nedia inquiries, I want to reiterate the
facts surrounding ny sale of InClone stock. |

pur chased 5, 000 shares of InClone several years ago in
the public market. | tendered all of these shares in
the $70 per share tender offer nade by Bristol Myers to
all public sharehol ders of InClone in October 2001.
Because the Bristol Myers offer was oversubscribed, |
was able to sell only about 20% of ny shares.

For the remaining 3,928 shares, | agreed with ny broker
several weeks after the tender offer, at a tinme when
the I nClone shares were trading at about $70, that, if
the I nClone stock price were to fall bel ow $60, we
woul d sell ny holdings. On Decenber 27, | returned a
call fromny broker advising nme that InCl one had fallen

bel ow $60. | reiterated ny instructions to sell the
shares. The trade was pronptly executed, at $58 per
share. | did not speak to Dr. Samuel Waksal regarding

ny sale, and did not have any nonpublic information
regardi ng I nClone when | sold nmy InClone shares. After
directing ny broker to sell, | placed a call to Dr.
Waksal s office to inquire about InCl one. | did not
reach Dr. Waksal and he did not return ny call.

In placing ny trade | had no inproper information. M
transaction was entirely |awful.?

> The CGovernnent alleges that within this statenent, the

followi ng constitute materially false statenents: Stewart’s
expl anation that she had agreed with her broker to sell if

I nCl one’ s share price fell bel ow $60; her claimthat she
reiterated her instructions to sell upon |earning on Decenber 27
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After the close of business on June 18, 2002, Stewart issued
athird statenent that essentially repeated the June 12
statenment, only adding that she was cooperating fully with the
i nvestigations. The follow ng day, she read the June 18
statement, with no substantive alterations, at a “Md-Year Media
Revi ew’ conference held in mdtown Manhattan. Kevin Guneich, an
equities anal yst at Bear, Stearns who was present at the
conference, testified that it was attended primarily by
securities analysts and portfolio nanagers. |Investors were al so
present. The purpose of the conference was to provide a forum
for the executives of nedia corporations to update the investnent
communi ty about their conpanies’ outl ook and financial health.

In addition to MSLO, executives from Gannet, Knight Ri dder, and
ot her organi zati ons spoke at the conference. Stewart was one of
four senior MSLO executives who participated in the presentation
Gruneich testified that MSLO s presentation lasted forty to
forty-five mnutes. The statenent regarding her |InCl one trade
constitutes approxi mately one-half of one page of the eighteen-
page transcript of MSLO s presentation at the conference. The
transcri pt also shows that during the question-and-answer period
that foll owed MSLO s presentation, none of the audi ence nenbers

i nqui red about the InClone trade; rather, their questions rel ated

that the price had fallen bel ow $60; and her statement that she
had no nonpublic information when she sold her shares.
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to MSLO s subscriptions, nmerchandi se sales, and children’s
products.

The pertinent section of the transcript of Stewart’s
presentation on June 19 reads as foll ows:

I’11 be detailing our television and nerchandi si ng
busi ness efforts, and growh strategies. First,
however, | would Iike to address an issue in which al
of you are probably interested. And this is a
statenent that | prepared just a little while ago.
know t hat you, as nedia anal ysts, nenbers of the

i nvest ment conmunity, and nmenbers of the press are
aware that the nmedia focus surrounding | nCl one has
generated an enornous anount of m sinformation and
confusion. Many have specul at ed about what mi ght have
happened. In ny June 12th statenent, | expl ai ned what
di d happen, at least as pertains to ne. | had no

i nsider information. M sale of |InCl one stock was
entirely proper and |awful. The sale was based on

i nformati on that was available to the public that day.
The stock price had dropped substantially, to bel ow
$60. Since the stock had fallen bel ow $60, | sold ny
shares, as | had previously agreed with nmy broker.

These are the essential facts. | amconfident that
time will bear themout. Earlier this year | spoke
with the SEC and the U.S. Attorney’'s Ofice.
cooperated with themfully and to the best of ny
ability. Contrary to what you m ght have read, | am
al so cooperating fully with the House Energy and
Conmer ce Subconmittee, as confirned by Representative
James G eenwood, chairman of the subconmmttee on CNBC
| ast evening. | have nothing to add on this matter
today. And I'’mhere to talk about our terrific
conpany, Martha Stewart Living Ominedia, which I'd
like to start doing right now.?

* Wthin this statenent, the Government charges as
materially false Stewart’s statenment that in her June 12th
statenent, she expl ai ned what happened; her statenent that the
sal e on Decenber 27 was based on publicly available informtion;
her reiteration that her sale was pursuant to the $60 agreenent;
and her statenent that she was cooperating with the authorities
fully and to the best of her ability.
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A def endant seeking a judgnent of acquittal pursuant to
Fed. R CrimP. 29 faces a heavy burden. “Not only nust the
evi dence be viewed in the |light nost favorable to the governnent
and all perm ssible inferences drawn in its favor, but if the
evi dence, thus construed, suffices to convince any rational trier
of fact of the defendant’s guilt beyond a reasonabl e doubt,” then

the case nust be presented to a jury. United States v. Martinez,

54 F.3d 1040, 1042 (2d Cir. 1995) (citation omtted) (analyzing a
post conviction challenge to the sufficiency of the evidence);

see also United States v. King, No. 94 Cr. 455 (LMV), 1997 W

43617, at *8 (S.D.N.Y. Feb. 4, 1997) (applying Martinez to a
notion for a judgnent of acquittal). Mreover, “pieces of
evi dence nust be viewed not in isolation but in conjunction,”

United States v. Brown, 776 F.2d 397, 403 (2d Cir. 1985) (quoting

United States v. Geaney, 417 F.2d 1116, 1121 (2d Gr. 1969)

(internal quotation marks omtted)).

Wth respect to inferences that may reasonably be drawn from
t he evidence, the Second Circuit has enphasi zed that “where a
fact to be proved is also an elenent of the offense . . . it is
not enough that the inferences in the governnment’s favor are
perm ssible. W nust also be satisfied that the inferences are

sufficiently supported to permt a rational juror to find that
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the elenment, like all elenents, is established beyond a

reasonabl e doubt.” Martinez, 54 F.2d at 1043; see also United

States v. Soto, 47 F.3d 546, 549 (2d G r. 1995); United States v.

D Amat o, 39 F.3d 1249, 1256 (2d Cr. 1994). The Suprene Court
has noted that “[t]he defendant's intent in conmtting a crinme is
per haps as cl ose as one m ght hope to cone to a core crim nal

offense ‘elenment.’” Apprendi v. New Jersey, 530 U S. 466, 493

(2000) .

Framing the issue in terns of the division of duties between
judge and jury, Judge Friendly, quoting Curley, explained the
process as foll ows:

It is the function of the judge to deny the jury any

opportunity to operate beyond its province. The jury
may not be permtted to conjecture nerely, or to

concl ude upon pure speculation . . . . The critica
point in this boundary is the existence or non-
exi stence of reasonable doubt as to guilt. [If the

evi dence is such that reasonable jurynmen nust

necessarily have such doubt, the judge nmust require

acquittal, because no other result is permssible

within the fixed bounds of jury consideration.
Taylor, 464 F.2d at 243 (quoting Curley, 160 F.2d at 232).

The Governnent contends that a reasonable jury could draw
i nferences fromthe evidence outlined above that would permt it
to find beyond a reasonabl e doubt that Stewart intended to
deceive investors with her statenents. Specifically, the
Governnent argues that the evidence supports the inferences that

Stewart was aware of the inpact of the negative publicity about

her I nClone trade on the market val ue of MSLO securities and on
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her personal wealth, and that Stewart deliberately directed her
statements to investors in MSLO securities.*

M ndful of the standards outlined above, and view ng the
evidence in its totality and in the |ight nost favorable to the
Governnent’s case, | hold that a reasonable juror could not,

Wi thout resorting to speculation and surm se, find beyond a
reasonabl e doubt that Stewart’s purpose was to influence the
mar ket in MSLO securities.

As an initial matter, any intent to defraud that could be
inferred fromthe fact that Stewart made the third statenent to
an audi ence of anal ysts and investors cannot retroactively endow

her previous statenents with a bad purpose. Wile it is true

* The Governnment argues that two ot her pieces of evidence
give rise to permssible inferences of crimnal intent. First,

t he Government argues that because Stewart’s statements are
responsi ve in substance to the concerns articulated in the nedia
regardi ng her trade in InClone stock, an inference can be drawn
that her statenents were intended to induce reliance by the
public, including investors, on her portrayal of the events.
Because this argunment does not distinguish nmeaningfully between
the general public and MSLO investors, it cannot support a
perm ssi ble inference of intent.

Second, the Governnent argues that the effect of the June 12
statenent nay be consi dered when contenplating Stewart’s intent
In issuing the June 18 statenent. Her June 12 statenent
correlated with a tenmporary rebound of MSLO s share price, and
t he Governnent contends that the jury could infer that Stewart
was seeking a simlar effect on June 19. But the very fact that
t he rebound was only tenporary indicates that this piece of
evi dence, while possibly relevant to materiality, is not gernmane
to the issue of intent. |If anything, the fact that Stewart
I ssued the June 18 statenent essentially unrevised, after the
failure of the June 12 statenent to effect any neani ngful
| nprovenent in the share price, suggests that she did not intend
to affect the market price of the stock.
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that for the purposes of a Rule 29 notion, evidence cannot be
viewed in isolation, these statenents are essentially discrete
occurrences, separated from one another by several days’ tine.
They are simlar in substance, but that al one does not permt an
i nference that the defendant’s state of m nd when maki ng the June
18 statenment is sufficient evidence to find beyond a reasonabl e
doubt that she had the sane state of mi nd several days or weeks
earlier. Accordingly, the first and second statenments nust stand
or fall without reference to the audience of the third statenent.

Wi |l e the Governnment has presented evidence about Stewart’s
financial stake in MSLO and her awareness that her own reputation
was crucial to the conpany, the Governnent has offered no
evi dence that Stewart evinced a concern for the price of MSLO
stock at any tinme during the relevant period. Indeed, the only
evi dence that executives at MSLO were concerned about the
negative publicity came from Gregory Blatt, who spoke
specifically of the questions from MSLO s advertisers, business
partners, and the consunmers of MSLO products.

As for the first statement, the Governnent contends that an
inference of intent can be drawn fromthe fact that The \Wall

Street Journal is “the nost widely read financial publication in

the nation.” Specifically, by making the statenment to that
newspaper, Stewart intended to influence investors with her

statenent. The Governnment presented no evidence that Stewart or
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her | awyer reached out to The WAll Street Journal as opposed to

ot her publications. Thus, there is no evidence that Stewart

chose the forumfor the statenment. The fact that The Wall Street

Journal, as a financial publication, had an interest in an
investigation into a stock trade by the well-known CEO of a
public conpany does not evidence Stewart’s intent.

The Governnent argues that Stewart’s intent with respect to
t he second statement can be inferred fromthe fact that she
released it knowing that it would be widely dissenmnated in
financial publications. This argunent, which can be made with
respect to any public statenent, adds nothing to the evidence of
crimnal intent.

Wth respect to the June 18 statenent, the Governnent
contends that Stewart’s awareness that she was speaking to
anal ysts and investors, her prefatory statenent that she was
enbar ki ng upon a topi c about which her audi ence was “probably
interested,” and the timng of the statenent, which occurred as
the stock continued to fall, are sufficient, in conjunction with
t he evidence previously outlined, to permt the jury to infer
that she intended to deceive investors in MSLO securities when
she nade the statenent.

This statenent presents a cl oser question than the previous
two. But just as individual pieces of evidence about intent nust

be viewed in conjunction when assessing the sufficiency of the
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whol e, the fact that the June 18 statenent was read to an
audi ence of analysts and investors on June 19 cannot be viewed in
isolation -- the entire context of the statenent nust be
considered. Thus, any inference to be drawn fromthe nakeup of
t he audi ence nust al so take into account the fact that Stewart
was only one of several representatives of MSLO, and that MSLO
was only one of several corporations nmaking presentations at the
conference. The evidence does not show that the conference was
organi zed by Stewart or her conpany. There is no evidence that
t he negative publicity about InClone influenced Stewart’s
decision to attend and take advantage of a platformfromwhich to
reach investors directly. To the contrary, her statenent -- a
very brief portion of a nuch |onger presentation -- indicates
otherwi se. The Governnent argues that her statenent indicating
an awareness that the audi ence was “probably interested” in what
she had to say about the InClone trade is nmeaningful. Yet her
remarks at the close of the statenent -- “I have nothing to add
on this matter today. And I'’mhere to talk about our terrific
conpany, Martha Stewart Living Ominedia, which I'd like to start
doing right now -- support an inference that she wanted to
di spose of the issue and begin to address the subjects of the
conf er ence.

It is true that the Governnent “need not refute every

possi bl e hypot hesi s supporting a defendant’s innocence.” United

19



States v. Friedman, 300 F.3d 111, 123 (2d Cr. 2002). At the

sane time, however, the Governnment “nmust do nore than introduce
evidence that is ‘at | east as consistent with i nnocence as with

guilt.”” D Amato, 39 F.3d at 1256 (quoting United States v.

Mul heren, 938 F.2d 364, 372 (2d Gr. 1991)). Insofar as the text
of the statenent is concerned, the conpeting intentions appear to
be nearly in equipoise. The Governnment has not offered any
evi dence that tips the balance in favor of a rational finding of
crimnal intent beyond a reasonabl e doubt.

The third statenent repeated information that Stewart had
al ready publicized through the previous statenents. Because the
Government has not presented sufficient evidence of intent for
the first two statenents, and there is no evidence that Stewart
attenpted to refine or change this statement in any way t hat
would tailor it to an audi ence of investors, nothing in the
statenment itself supports an inference of intent. Moreover, the
Governnent presented no evidence that this statenent was
devel oped specifically to be read at the conference. Indeed, it
was initially issued as a general press release to the public at
| arge, and only the next day read at the conference.

In sum when the nature of the audience is viewed within the
overall context of the statement, this is too slight an addition
to the total m x of evidence of intent to carry the burden of

proving crimnal intent beyond a reasonabl e doubt.
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The Governnent al so contends that the falsity of the
statenents supports an inference that Stewart’s intention was
fraudul ent. For the purposes of this notion, it is assuned that
the evidence is sufficient for a reasonable jury to find that the
statenents were nmaterially false. |In sone securities fraud
cases, the falsity of a defendant’s statenents nmay | end weight to
an inference of intent to deceive. But in this case, the
fal sehoods |l ack a direct connection to the supposed purpose of
the all eged deception. The fal sehoods involve Stewart’s personal
trade in the securities of InClone. Evidence of intent to
defraud investors of a different conpany is not readily
di scernible fromthe content of the fal sehoods. Furthernore, to
al | ow evi dence of one essential elenment of a crinme to make up for
a dearth of evidence of another elenent runs dangerously close to
ignoring the Second Circuit’s injunction that where a fact
supporting an essential elenent is concerned, the court nust be
assured that inferences in the Governnment’s favor are not only

perm ssi bl e, but supported by sufficient evidence. See Martinez,

54 F.2d at 1043. 1In the cases that the Governnent cites, the
m srepresentations are directly related to the purpose of the

deception. See United States v. Brewer, 598 F.2d 387 (5th Gr

1979); United States v. Bailey, 327 F.3d 1131 (10th Cr. 2003).

Because the fal sehoods about trading in InClone securities are

only circuitously related to the purpose of deceiving investors
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in MBLO securities, the falsity of Stewart’s statenents is |ess
significant in assessing the sufficiency of evidence of intent.
Finally, the Government argues that the possibility that

Stewart possessed nultiple intentions when she nade the public
statenents charged in Count N ne does not negate evidence that
she possessed a crimnal intent to deceive investors. Wile it
Is generally true that the Governnent is not required to prove
that a defendant “have an exclusively illegal intent in order to

be subject to the crimnal laws,” United States v. Wodward, 149

F.3d 46, 70 (1st Cr. 1998), the purpose of a Rule 29 notion is
to assess the sufficiency of the evidence actually adduced in a
given case. Here, the evidence and inferences the Governnent
presents are sinply too weak to support a finding beyond a
reasonabl e doubt of crimnal intent. To conpound that weak
evidence with the reasonable inferences that Stewart possessed
many other intents -- to protest her innocence or repair her
reputation, to reassure her business partners, advertisers, and

t he consuners of her products -- would only invite the jury to
speculate. And it would ignore the requirenent that the standard
of proof be considered in an assessnment of the sufficiency of the

evi dence. ®

> The defendant al so argues that the evidence of the
materiality of the statenents and their connection to a purchase
or sale of securities is insufficient. It is not necessary to
reach those argunents.
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Concl usi on

For the foregoing reasons, defendant Stewart’s notion for a
judgnment of acquittal on Count Nine of the Indictnent is granted.
SO ORDERED.

Dat ed: New Yor k, New York
February 27, 2004

M Rl AM GOLDIVAN CEDARBAUM
United States District Judge
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